


prescribe the requirements, procedures and conditions for municipality PPPs, and incorporate these iii an

operative framework, and

WHEREAS, havinga framework in ordinance form will ensure and facilitate consistency.

integrity, reliability, sustainability, accountability and transparency. and enforceability;

NOT' THEREFORE,beit enacted by the1 I"' Sangguniang Bayrim in the 15" regular

session assembled that:

CHAPTER 1. BASIC PRJNCIPLES AND DEFINITIONS

SECTION 1. Short Title — This Ordinance shall be known andcited as the “TO-IE PPP CODE

OFMU NICIPALITY OF TAYTAY, RIZAL”.

SECL ION 2. Declaration of Policy — lt is hereby declared as a policy that the

MttNICIPAL ITY OF TAYTAY (“MUNlCI PALITY”) shall advance the good and gener;il welfare and

promote theinterest of the community and theMUNICIPALITY within the framework of sustainable and

integrated development and effective constructive engagement and meaningful people's panicipation in

local goveniance; and shall ensure the participation of tiie private sector in local governance through

effective and viable Public-Private Pamiership

SECTION 3. Operative Principles — The accomplishment of thestated policy shall be6uided

by the followingPrinciples:

a) The MUNICIPALITY, pursuant to Section 1,2 and 5, ArticleX of the 1987 Constitution,

is a ten4tonal and political subdivision which enjoys local autonomy' and fiscal

autonomy. Under Section 3, ArticleX of the 1987 Constitution, local autonomy meansa

more responsive aid accountable local government structure instituted thougha system

of decentralization. The general welfare and the public good shall always be promoted

and that transparency, public accountability and social accountability mechanisms and

approaches shall be integrated in PPPs from inception to inipleinentabon

b) The M UNlClPALlTY exists and operates in its goi'emment and propriety capacities

thereby making theJ'vIUNIC1PALITY anagent of and is therefore accountable to, the

State and its community.

c) The MUNICIPALITY is ina better position to address and resolve matters that are local

in scope.

d) Under Section 18 of the Rcpublic Act No 7.160 or the Local Government Code of’ 1991

(1991 LCiC). tire MUNICIPALITYmay acquire, devclop. lease. encumber. alienate, or

otlieovise dispose ot real or peisonal property held by diem in their propriety capaci5

and to apply tiieir resources atid assets for productive, development otwelfare purposes.

e) Under Section 22 (d) of Uie 199.1 LGC, thelvIUNlCt PALITY enjoys full autonomy inthe

exercise of its proprietary functions and sha]l exercise the powers expressly ¿chanted.

diose necessaril}' iiiiplied therefrom. as ivcll as po» ers necessary•, appropriate. or

incidental for its efficient and effective governance, those not others ise prohibited by

law and those ivli icli are essential to the promotion of thegeneral welfare.

t Jndcr Section 21 (b) of the 199.1 LGC. theMU NICIPADITE’ may collaborate or

ccopciate with oUlei local ¿ovenMnents, national government agencies. yo\’cmmcnt-

c›\’Mcd and coitrrolled corporations, go\‘cmMt¢nt instrun\entaJitics and fo› en›mcnt

oi|›c ate culit ics for the in1plei1\ent‹ition of”local projccts

g) ’I lie \'1UhlC[PALl’fY. under Section3 ( 1) of the 1991 LGC. is mandated tocncourat,e

the Nettv e participation of the private section in loca) go›'emance.

rie role of“ the k4U NlClPALITY both asa rct,ulalor of busincss and as iinplementer ofa

propriety undertaking must be delineated.



i) The right of the people to information on matters of public concern is guaranteed under

Section 7, Article III of the 1987 Constitution. Furthermorc, it is the policy of the State

to allow ful1 public disclosure of all its tr£lnSaGtiOrlS involvins public intercst such as PPPs

under Section 28, Article 11 of the 1987 Constitunon.

j) The people's right to effective and reasonable participation and public trust proc ision

under Section 16, Article XIII and Section 1, Article XI, respectively. of the 1987

Constitution guarantee and empower civil groups to have effecnve and meaningful

participation in the regulation and management ofPPP.

k) The lxlU NICIPALITY, asa partner ina PPP arrangement, may provide equity or subsidy

or and use local funds and that the usage thereof fora PPP project shall be considered for

puhlic use and purpose.

l) Under Sections 34 and 35 of the 1991 LGC and in the exercise ot’ its poivcrs, the

MUNICIPALITY. may enter into joint ventures and such otiier cooperative arrantiements

with people's and non-governmental •s •'zations to engage in the de1iv'ery of certain

basic services, capability-building and livelihood projects, arid to develop locaJ

enterprises designed to iiiiprove productivity and income, diversify agriculture. spur niral

industrialization, promote ecological balance, and erdiance the economic and social iell-

beiig of the people; provide assistance, financial or otherwise. to such people's and ion-

governmcntal organizations for economic, socially-oriented, environmental, or cultural

projects lo be implemented within its territorial jurisdiction; piov'ide fundhi6 for local

projects, provide incentives and tax exemptions toprivate companies.

SECTION J. Rationale for PPP — PPPs shall be promoted toprovide more, better affordable

and timely services to the community. bi pursuing PPPs, the M£JNIC1 PAL ITY shall be guided by the

following, reasons and drivers:

a. the regulation of the PPP shall be pursuant to the PPP contract and exercised by the

appropriate regulatory authority A duly executed and legal PPP Contract shall be

respected and not impmred, and shall be binding on the successor administration pursuant

to theprovision on corporate succession, Procedures, activities and steps duly uiidcrtalieii

by the Municipal Mayor, PPP-SC,S anggunian6 Bayan pursuant to the Ordinancc shall.

as far as practicable, be continued by the successor Administration. Any amendment or

revision to this Ordinance by the next AdininiStTation shall not in any way prcjudice

vested and contractual rights of the Municipality and the PSPs as to thesubstance cif

agreements Signed, certifications issued, resolutions issued anct proced\ Yes undcitaken.

b. To provide efficient public sein'ice, the MU NIC 1 PALITY must ensure. tlii ougli stron¿ucr

perfonnance inan•6°<e•‹ d gtHdmice. proper implementation of PPP contracts that

will i esult iii vaiue for money, on-hine delivery of quality services to the public,

achievement of government policy goals, all within sustainable dev elopinent.

SECTION S. Definition of Terms — As used inthis Code, thefollowiiig tenn shall mean

a) Build-Operate-Transfer Lnw Schemes — Under Republic Act No. 5957 asamended b5

RA No. 77.1 S, the following are the BOT variants:

(i) Build-and Transfer (BT) — A conrracfual arrangement »’I ereb} the Pm are

Sectcr Proponent (PSP) undertakes the financing and ccMstruction cta g\›’en

it\fiastnictme or de\‘elopment facilig', and after its compl¢hon. trims it o\-«r to

the i'v(UAUtPALlTY. which shall pay the PSP, on aM agreed sclicdulo. its tolaJ

inveso\\ent expended on theyroJect, plusa BeasonabT¢ Rate of Return IhcrcrJn

(ii) Build-Lease-and-Transfer (BLT) —A conoactual arrangement w'hervbyn PSP

is authorized to finance and construct or infrastmcture or development facility

oid tip0r' its c0rnpl•tiOfi. turlis it Ov er to the hI LW ICI PA LITS" On a lease

an angeiiient for a fixed period. a fler which o»'nersliip of a facility is

automaticallyo ansferred io the MUNlClPALITY

(m) I3uild-OPernte-nnd-Traosfer (BOT) —A conrractuaJ arranbcnlciit \\ hereb}‘ the

PSP uli'Jcrtckes d\e constniction, iMclucttng financiM¿ ofa gn en infrastruciurc



(iv)

facility. and the operation and maintenance thereof. The PSP operates the faciIi9'

overa fixed tern, during which it is allowed to charge facility users appropriate

tolls. fc•cs, rentals, mid charges not exceeding those proposed in its bid. or as

negotiated and incorporated in the contract to enable the PSP to teceix er in its

iiivestrnents. and its operatin6 maintenance e.xpenses in tire project. The PSP

transfers the facility to the M UN ICIPALITY at the end of the fixed term wliicli

shall not exceed fiff)' (50) ycars. Tiiis build, operate and transfer contractual

arrangement shall includea supply-and-operate scheme, which isa contractual

arrangement wñeiehy the supplier of cquipment nd machinery fora given

infrasiriicture facility, if the interest of the MUNICIPAL ITYsorequires. oprretes

the facility, providing in the process technology transfer and naininb to Filipino

nationals.

Build-Chvn-and-Operate (BOO) A contractual arrani;ement wherebya PSP is

authorized to finance, construct. ovvit, operate and maintain an infrastructure or

developiiient facility from which the PSP is allowed to recover its total

investment. operating. and maintenance costs plusa reasonable return thereon bj

collechng tolls, fees, rentals or otiier chases from facility users. Under this

project, the proponent who owns the assets of’ tire facility may assign its

operation and maintenance toa facility operator. The divestiture of the asset or

facility shall be subject to relevant rules of the Commission on .Audit

(v) Build-Transfer-and Operate (B TO) —A contractual .arrangement whereby the

h4UNICIPALITY contracts out the construction of an infrastructiire t‹acility toa

PS P such tha the contractor builds the facility on a tunikey basis, assuming cost

ovenmns, delays, and specific performance risks. Once tire facility is

commissioned satisfactorily, title is transferred to the h4UNlClPALlTY he

PSP, however, operates the facility on behalf of theh UIF ICIPAL ITS' under an

agreement.

Contract-Add-and-Otierate (CA O) -A contracnial anungemeiit whereby ihe•

PSP adds to an existing infrastruckire facility which it is renting, from the

MUNICIPALITY midoperates the expanded project over an agreed franchise

period. There inay or may not bea translñr arrangeiiient \vitli regard to the added

facility provided by the PSP.

Develop-Operate-and-Transfer (DOT) —A coniractual arrangement i› hereb

favorable conditions external to new infrastructure pro ject to be built bv a PS 1’

are integrated into the arrangement by giving that cntit) the riytht to dev clop

adjoining property, and thus, enioy some ofthebenefits the invesniient creates.

such as higher pioperty or“ rent values

Rehabilitate-Ot›erate-and-Transfer (ROT) — A cunnacMijJ azran¿eineiI

whereby an cxisñng facility is ninted over toU e PSP to re£clrb\sh. opei arc and

\naii\tai‹i fora ffancl ise period. at the expiry of which thelegal title to the facilil}’

is runied ovc to the ktUNICIFALITY

(ix) Rehabili£u£eOwn-and-Operate (ROO) -A conuactal :tnamgcmcnt ulierehy

an existing Ilici lity is turned ox'ei to lie PSP refurbish and operate, w itli nt› time

I imitation imposed on ownership. As long as die operator is not ini iolation of

its fraiicli ise. it can continue to operate the facility in per perpetuity

L) Competitive Challenge or Swiss Challenge — \n alteniativc selection process iv licrcin

third parties or challenges shall be in\ ited to submit coirparatne proposal;5 to an

uiisoliciiedd proposal. Accordingly, thc PSP who submitted the unsolicited proptisal or

the one inal ;n oJionent is accorded the right to match any superior otjers pii'en bj' a

comparative PSP.

c) Cum|›etifi*c Negotiations — A process ›\’herc the MU NICIPALIT\’ negotiates \\ tm

*ligih!e and ‹liialificd PSl*s and awards the project tu tfiat PSP which olTurs tllc best

cuilJhinaliun up quality nnd price.

OrJnznc N;#S ,«f20l9



d) Competitive Selection or Bidding or Open Competition —A method of selection or

procurciiient initiated and solicited by the MUNICIPALITY, based on a transparent

criteria which is open topartic'v°tion by any interestedp '.

c) Concession -A contractual arrangcirent whereby the financing and construction ofa

new facility and/or rehabilitation of anexistiil6 %cility is undertaken by the PSP afier its

turnover d\crco1’ to tl\e PSP, and includes the operation, maintenance, management and

iinpro•’ement i/ any, of the facility for a fixed term during xvltich the PSP generally’

provides service directly to the facility users and is allowed to charge and collect

approved tolls, fees, tan ffs, rentals or other charges from them. The MUNICIPALITS'

may receivea concession or franchise fee during ihe term of the contract and/or other

consideration for the tTallSfer. operation or use of any facility. There may bea transfer of

owncrsliip of the asset or facility after concession peilod has ended subject to the rules of

the Commission on Audit.

Corporatizafion — The transformation ofa public entity or quasi-municipal corporation

established by the MUN I Cl PALITY into one that has the structure and attributes of a

private corporation. such as board of directors, officers. and shareholders, and having it

tesistcred with the Securities and Exchange Commission asa stock corporation. The

process involves the establishment ofa distinct legal identity for the company under

which the MUNICIPALITY’s role is clearly identified as o crier; segregation Of the

company's assets, finances, and operations from other M UNICIPALITY operations: and

development ofa commercial orientation and managerial independence while remaining

accountable to the goveniinent or electorate.

g) Cost Sharing - The MUNICIPALITY portion of capital expenses associated with thc

establishment of an infrastructurc development facility such as the provision of access

infrastructure, right-of-way, and any partial financing of the project.

li) Credit Enhancement — Dircct and indirect support toa development facility by the PSP

and/or MUNICIPALITY, theprovision of which is contingent upon tJte occurrenc<• oY

certain events and/or risks, as stipulated in the PPP contract. Credit enhancements are

allocated to tire party that is best able to manage and assume theconsequences of therisk

involi'ed. Credit enhancement may include but not limited to government guarantees on

the performance or the obligation of die MUNICIPALITY under its contract › ith the

PSP, subject to exisniig laws on indirect guarantees. Indirect guarantees shall refer to an

agreement whereby the financial standing of tlic PSP/project company avoids defaulting

on the project loans, subject to fulfillment of the PSP/project coiripany of its undertakings

and obligabons under thePPP contract.

i) Developmental Projects — Projects iioniially firlnnced, and operated by ilie public sector.

but which will now be wholly or partly financed. constructed and operated by the PSP

projects that will advance and piornote the general welfare; and other iniiastnicture and

development projects as may otherwise be authorized by the MUX ICIPAL IT \".

j) Direct 54unicipal Government Equity — Subscription by the MUNI IPALlTY of

shares of stock or other securities convertible to shares of stock of the special purpose

vehicle or single-purpose company. whether' subscription will be paid by money orassets.

L) Direct Municipal Governroeot Guamntee An ayreement whcrcb¡ the

M LiN lCI PALITY guarwilccs to assun\c responsibiliÇ’ per the repayinent of”deht direclI¿

i»cu Ted hy the PSP in impJeinentiny fhe prcject in casc ofa )oan dclúuJt.

T) Direct Municipal Government Subsidy — .'\n agreeinent ivhereby tiieX 1 UNl C1 P.\LI'I\

shah: (a) d•* °y rey or sliouldera portion of the PPP project cost or the expcnses and

cosls in operating and inaintnining Mie proÏcct, (b) condcnc ur pustpone an} pay'incnts

dur fi OMC the fl5k. (c) COlztT ibutc wy progct1¿ Cm ;yctS ¿‹/c'g tC, thc proj t (dy ç'y\e gt

grrut st›cciaI rat¢s on real proycrty taxes on the proiecl during thc term oï thc contractual

:wt migcmcnt, anet/ur (c) waivc cliargcs or ïees rclaóve to the business pennits or [iccnscs

that uic to f›c oblamed fortheconsauction of the pro ect, all without receiviAg paynicnl

ur •’8J ic fi”u‹n ll›c PSP or operatur for such paynlent. contrihuticn cr suppcrt



in)

‹)

Divestment or Disjiosifion The manner or scheme of toking away depriving.

›vitl›di a›vinb of title to a property owned frya MUNlCtPALITY investing ownership

flierco£ toa PSI.

n) Feasibility or Project Study —A study, full or pre-feasibility study or business case

prepared by the M UN ICIP AU TY in competitive selection ora PSP when submitting an

unsolicited proposal containing a need aiaJysis, affordability assessment. value for

money assessment, preliminary risk assessment, stakeholder assessment bankability

assessment, legal viability assessment PPP mode selection, market testing if relc 'ant.

indicative transaction iinp]einentation plan, and draft PPP contact. The study iiiay be

supported by fire results of the appropriate “willingness-and-ability-to-pay” surve)' The

Project Study can be feasibility study, pre-fcasibility study or business case.

O) Franchise —A right or privilege affected with public interest which is conferred upona

PSP, under such terms and conditions as die MUNlClPALITh’ may iinposc, in the

interest of public welfare, security and safety

p) joint Venture A contractual arrangement wherebya PSP ora group of pnvate sectci

entines on one lian¢L and the municipality on the other hand, contril›ute money/capital.

services, asset (including equipment, land intellectual properiy or anything of value). ora

combination of any or all of the foregoing. The lvIUNlClPALITY shall be a minorio,'

equity or shareholder while the PSP shall be majority equity or slimeholder. Each party

sliail be entitled to dividends, income sid revenues and will bear the correspondinyu losses

and obligatioiis iii proportion to its share. Parties toa JV share risers to iointly undertake

an invesnnent activity in order to accomplish a spectfic, limited or special goal or

purpose with the end of facilitating private sector initiative ina particular industry or

sector, and eventually transferring ownership of theinvesonent activity to the PSP under

competitive market conditions. It involvesa community or pooling ot’ interest in the

performance of the service, function, business or activity'. with each party havinga right

to direct and govern the policy in connection therewith. and witha view of starring both

profits and losses, subjectt •sreeinent by the parties.

q) Lease orA ffermage —A contractual arrangement providing for operation, maintenance,

and management services by the PSP, includinti working capital and/or unprovements to

an existing infrasniicture or development facility leased by the PSP front the

MUNICIPALITY fora heel term Undera lease, the PSP retains revenue collected thorn

the customers and makesa specified lease payment totheM UNICIPALITY. Under an

affennag , the parties share revenues from customers wherein lhc PSP pajs the

contracting authority an afferrnage fee, which varies according to demand arid ciistoiiier

tariffs, and retains tiie remaining revenue. Tire i'vf UN ICI PA L ITY may providea purchase

option atthe end of the lease period subject to rules of the Coiiiinission on Audit

Management Contract — A contractual arrangement iiivolving the management or

provision by the PSP of operation and iiiainteiiance or i elatcd serv ices to an exislinti

in liastructure or development facility owned oroperated by die MUN DCIP ALITY. The

project proponent may collect tolls/fees/rentals and charges which sliail be tunied over to

the M UNiCIPAL ITS" and shall be compensated in the form ofa fixed fee aiid/or

perfonnance-based management orservice fee during the contract tern

s) Negotiated Projects — Instances where thedesired projects is the result ot an unsolicited

Jnoposal fi oin a PSP or. where the MU NIC1 PAL ITS' has failed to ideiili$' an eligible

private sector pamper fiira desired activity when tlicre is only one qualified bidder atler

subjecting the same toa competitive sclcction or bidding.

t) New Technology Refers to .my of the follow ing

(i) /\ recognized process, design, methodology or engineering conc<•pti 'hich has

deinoiisfi ated its ability to significantly reduce implementation of construction

costs, accelerate project execution, improve safety, enhance project performance.

extend economic lite, reduce costs of facility maintenance and operations. or

reduce environinenlal impact or social/econonc disturbances or disrupflons



)

)

aa)

during either the project implementation/construction phase or the operation

phase. or

(ii) A process for which theproject proponent or any number oftheproponentioiiit

venture/consortium possesses exclusive rights, either world-wide or regionally;

(iii) A design, methodology or engineering concept for which the proponent ora

member of the proponent consortium or association possesses intellecmal

property rights.

Private Sector Proponent (PSP) —A privatc sector entity which shall have contractual

respoiisibil ity for the project and which shall have an adequate track record in the

concenied industry. as well as technical capability and financial base consisting of equity

and finn commitments from reputable financial institutions, to provide upon au'ard,

sufficient credit lines to cover thetotal estiiiiated cost of flie project to implement thesaid

project.

Public-Private Partnership (PPP) — PPP is a fonn of legally enforceable contract

behveen the M UNICIPALITY andPSP, which requires new investments from tiic PSP

and which transfer key risks to the PSP iii which payments are iiiade in exchange for

performance, for Uie purpo.se of deliveringa service traditionally provided by the public

sector, PPP shall also include disposition of an asset. facilip', project owned or entity

created by the M UNICIPALITY toa PSP, assumption bya PSP ofa proprietary function

of tire MUNICIPALITY. ptant of a concession or franchise to a PSP by the

MUNICIPALITY; or usage by tile PSP of public property ownied or possessed by the

MUNICIPALITY.

Alternatively, a PPP isa legally enforceable contract where each party assumes

specificd funchons, bear certain risks, provides contribution or rcnders some obligations.

and earns benefits and revenues fiorn the PPP arrangement

PPP Contract — An agreement governing Public-Private Pamirrsli ips, establishing.

regulating, and whenever- appropriate and possible, the PPP Contiact shall contain tlic

Pre-ambulatory Clauses or Whereas Clauses, Party Clause, Rules of lnterpretation.

Nature of the PPP, Term oftheProject, Contract Objective, Performance Bonds. key

Performance Indicators, Risk Allocation,R'6 Its Payment toPSE or PSP, 'tariff Scheme,

Subsidy or Support Mechanism, Insurance Requirements, Delay Pro 'ision. Forces

Majeure, Gov'emirient Action, Goveniiiient and Public Sector Entity (PS E) Warranties.

PSP Warranties, CA ante in the Law, Reaulatory Reg iine, VWOtiOns. Tcnilinatic›n.

Indemnification. Intellectual; Property, Claims. Financial Security. Dispute Resolution.

Step-in Rights, Changes in the Composition of the PSP/Service Provider, Parinersli ip

Management, Compliance with all Laws, Personnel. Conditions Precedent. among others.

Reasoniible Rate of Return (RROR) - Therute of return thata PSP shall be entitle to.

as detemiined by the PPP Resulatory Authority taking into account, among others. the

prevailing cost of capital (equity and borrowings) in the domestic and international

mar jets, risks being assumed by thePSP and theleveI of X4C/NICIPA 1.ITY undertakings

extended tothe project

y) nehabilitate-Lcasc-and Transfer (RLT) — A contractual arrangement whereby an

existing lucidity is turned over to the PSP to refurbish and operate, and upon its

completion. turns it over to the MUNlClPALITh’ on a lease arrangeiiient fora 1ixed

period, a Per which ownersl@ of the facility is automatically transferred to the

k'IUN UI I° AL ITY.

z) Rehabilitate-and-Transfer (RT) —A contractual arrangement whercliy an existing

i*aci1ity is turned over to Ihe PSP to refurbish and operate„ and ahcr its complenon, lunis

it over to theMU NlClPAL1T5’. which shall pay the PSP„ on an at;reed schedule, its total

iii vesnnent expcnded on theproject plusa reasonable rate of return thereon.

Rchii1iiIitatmTr;lnsfer-and-Operate (RTO} —A contrnctual arrangeinent o hcrebj an

cxisting fuci litj' is tunied ovei to lhe PSP to retiirbish and operate. Orice the faciliN is



coiniiiissioned satisfactorily, title is ti ansferred to the !'vlUNlCI PALITY. The PSP.

However, oJierates the facility on behalfof the NIUNICIPALITY" under an agreement.

bb) Service Contract — A contracnial arr>sement whereby the PSP shall provide a

particular service to the MUNICIPALITY involving the MUX UI PA WITh"’s propnetan

authority or to entities or corpoi ation created by the MUNICIPALITY. The PSP shall tie

cntitled to be paida fee per unit of work done during the term of the contract or

compensated by the MUNICIPALITY using the funds of the latter. or the PSP maj

collect tolls/fees/rentals and charges which shall be tunied over to the I\1UN1CIPAL ITS'

and shall be compensated intheform ofa share in the rei enues.

cc) Unsolicited Proposal —A project proposal submitted bya PSP to the h4LW I CIP.AUTO’

to undertake a Development Projects without a fomiai solicitation issued by thc

lvlUNIClPALlTY whereby the negotiated terns shall be subject to comparative

pioposais.

dd) Value forMoney (VfM) —A concept that over the whole-life ofa pro ject finance — PPP

pro ject, government's total expenditure (i.e. payment totheprivate sector), adjusted for

the risk that have been transferred to the private sector will be less, on a Net Present

Vaiue (NPV) basis, than if the government will perform the see ices itself. \'RI

considers monetary and non-monetary factors such as: (i) risk transfer: (ii) reduced u'liole

life cost; (i ii) speed of implementation; and (iv) quality aid reliability of service.

ee) Viability Gap Funding (VG F) — An explicit subsidy that is performance-driven (i.e..

based on private party achieving measurable outputs) and targeted to socio-economically

disadvantaged users or groups of users.

SECTION 6. Rules of Interpretation — This code and theprovisions hereof shall be libcrally

interpreted to accomplish thepolicy and objectives set forth in Sections 2,3 and4 hereof.

SECTION 7. Authorities —

a) This Code is being adopted pursuant to the M UNICIPALITY's constimtional statutory

authorities enumerated under Section 3 hereof, and when not inconsistent with the

rele 'ant aforementioned, shall govern the adoption and implementation of the PPP

Modalities.

b) In pursuing BOT Law variants, the MUX ICIPALITY shall comply w itli Republic . Act

No. 6957 asamended by RA No. 7718 and its Implementing Rules rind Regulations.

c) In entering into ktanageinent and Service Contracts, the NIUNICOPALITS' shall complv

with Republic Act No. 9184 and its Implementing Rules and Rct,ulations.

d) For Dispositions, CoMHliission on Audit Circular loo. 89-295 (January 27. [989) shall

6°"*^

c) ForCorporatization, the incorporation of the corporation must be done in accordance

with theCorporation Com of the Philippines.

g ror Local Concessions, Rehabilitate-and-Transfer. Rehabilitatc-Lease-aHd-Transfer. anJ

Rcliabilitatc-fiansfcr-a»d-Operate, h4auagemcnt and Scin'icc FonDacts •\hcre

YOURICIICAL[Tñ' funds are i\ot used to procuru• tlic see ices or t\c cont nctor or

consultant. tl\e MUNtCtPALJTY policics or crdiMnnces will be the for eming insl ii1ient

;› ror Joint Vcnfiires. Scctioii 35 of the 199.1 LGC rind Article 62 of the implementing

Rules and Regulations of the 199.1 LGC shall be goveniinp law and 1.av• on

li) Foi Leases mid Atlñnnage, the Law on Lcases of the Civil Code ofthePhilippines nlaj

heI cfcrrcd to.

i) THIS Code shall ttoveni the adoption and implementation of the other PPP modaliiies.



j) The authority to accept and process unsolicited proposals for joint venture project

behveen local governiiients and the private sector has been affirmed by the Office of the

Executive Secretary ina letter to the Province of C'amarines Sur dated October 25.2011.

CHAPTER2.PPPPROJECT AND PPPMODES

SECTION 8. PPP Projects — (a) The MUNICIPALITY, through the appropnate and ›'iable

PPP mode, may undertake Developmental Projects, including but notI United to. energy and power.

renewable energy, waste-to-energy, roads, bridles, causeways, waierways. highways, ports. wharfs.

terminals, airports, coiniriuinty airports, canals, darts, desilting, dredging. mining and exploration.

hydropower projects, water supply and distribution, sewerage, irrigation. drainage water conseo'ation

such as iiupoundrnrnt areas and rain\vater harvestins, teletoinmunicatioiis, railroad and railways, short-

haul transit service such as inonorail, guided bus, bus services and trains, intermodal and mu Qtr-inodai

transit systems, ti anspoit systems. traffic control and management, parking facilities, rcclmnation

projects. platfor+n settlements, industrial estates or townships, central business and industrial park

developrrient, hotels and resorts, socialized housing, non-conventional low-cost housing,

settlement/resettlement and relocation facilities, residential subdivisions. parks and open space

dei'elopinent/redevelopment, pocket parks, public art, libraries, heritage conservanon, government

building, sustainable 6•een publiC buildings, sports facilities, wellness establishments. toui4siii such as

eco-tourism, wellness tourism and agri/a6ro-tourism, public markets, commercial buildings.

slaughterhouses, storage buildings, warehouses, cold storage, solid waste management. sanitary landfills

meeting and convention centers. information technology networks and database infrastructure, education-

related, classrooms, health facilitics, hospitals, social services-related, prisons. agriculture-related. post-

harvest facilities. en vironrnenial iiianasement and protection, climate change ndapnon. disaster risk

reduction. among other developmental projects.

SECTION 9. List of Priority Projects — The MWICIPALITY mayidentify specific priority

projects. or may classifya particular project asa priority, that may undertaken under any of the PPP

kdodalities and defined under Sec. 10 hereo2

SECTION 10.PPPModalities —

a) In undertaking specific PPP Projects, the It UNI CI PALITY may adopt and pursue the

following Modalities and may provide forother modalities not inconsistent with law

(i) Build-and-Transfer (B f);

(ii) BuiId-Lease-and-Transfer (BLT);

ț iii) BuiJd-Operate-and-transfer (BOT):

(iv) Build-Own-and-Opernte (BOO);

(v) Bu ild-Transfer-and-Operate (BTO);

(vi) Contract-Add-and-Operate (CAO),

(vii) Develop-Operate-und-Transfer (DOT):

(viii) Reliabilitate-Operate-and-Transfer (ROT);

(ix) Re)iahilicate-Own-and-Operate (ROO);

(x) Rehabilitate-Lease-and-Transfer (RLT),

(xi) Rehabilitate-aad-I ransfer (RT);

(xii) Rehabilitate-Transfer-aid-Operate (RTO);

(xiii) Concession An angetnent;

(xiv) Joint Venture (JV);

(xv) Lease orA ffeiinage,

(xvi) Management Contract;

(xvi i) Service Contract:

(xviii) Dives0nent or Disposition; and

(xix) Corporatization; and

(xx) .4ny oUier modality akin to any of the above or features thereof’ »'liich falls under

theullernatn'e de finil ion ofa PPP under Section5 hereof

b) The determination ot' the appropriateness and viability of the PPP mode shall be

specified. explained and justified in the feasibility or project study w eigliinp all the

relevant value di iveis and reasons forpursuinga PPP project.



SECTION 11.Genernl Rcquirerncnts —

a) Undertakinga PPP for Development Project must be premised on any or ai1 of the

reasons and drivers mentioned inSection4 hereof.

b) the list of projects or any particular project to be implemented by the b4UNlCIPAL ITS"

under any of theBOT variants shall be submitted for the MUNICIPALITY Development

Council for projects costing up to Fifty million Pesos (Php 50.000.000.00): abo e Fi1,'

Million up to Two HundreJ lvlillion Pesos (Php 50,000,000.00 — Php 20lj.000,000.00) to

regional councils; and those above Two hundred Million Pesos (Php 200,000.000.00) to

the Invesnnent Coordination Committee of the National Economic Development

Authority (NEDA).

c) Projects included in the List Priority Projects shall not be eligible for unsolicited

proposals under any of theBO F variants, unless involvinga new concept or technology:

provided tiiat for any of the other PPP klodalities, unsolicited proposals iiiay be accepted

even iftheproject is included in the List of Priority Projects or whether thesame features

a new concept or technology or not.

d) The prohibition for unsolicited proposals under Republic Act to. 6957 as amended by

RA No. 7718 on providing Direct Municipality Goveriunent Subsid' and Direct

Municipality Government Equity only applies to BOT variants. However, in no case

shall Direct Municipality Government Guarantee be allowed even in other PPP

Modalities.

e) For BOT Law variants that will be subjected to bidding, Concession .Arrangements.

Leases or A ffennages. Management and Service Contracts and Joint Ventui e. the

MUNICIPALITY may provide Direct Municipality Government Subsidy and Direct

Municipality Government Equip', or Viability Gap Funding provided, that the

YOURICIPALITY may usea portion of its general fund its dev elopnient fund comprising

20% of its aimuai sJiare in tire Infeniai Revenue Allonnent. or its equitable share in the

proceeds if the utilization and development of the national wealth found within its

territory for this purpose; provided furthei, that any amount used forsubsidy or equit) for

a PPP project shall be deemed fordevelopment purposes and forthe direct benefits of the

inhabitants pursuant to Sections 287 and 289 of the 199.1 LGC respectively.

For all PPP Modaiities, the MU NICIPALITY may provide Credit Enlianceiiienl and

Cost-SIiariiig schèmes.

g) Official Development Assistance (ODA) asdefined in RA No. 8.182. oflieo› ise the OD.4

Actof1996, as amended by RA No. 8555 may be availedo I for PPP projects where there

is difficulty in sourcing fitnds; provided, that ODA financing shall be exceed 30%’o of the

project cost, the balance to be provided by PSP.

li) Any subsidy diat will be extended by the I'll UNlCIPALITY must be. transparent.

efficiently administered and targeted.

i) Each PPP Modality adopted fora specific PPP project must specifically pro› ide and

adopta tariff-mechanism such as but not limited to cash-needs. price cap, reveiiue cap.

rate of return, hybrid of the foregoing, or any other appropriate scheme

j) For negotiated contracts for BOT law \ ariants for public utility projects ›s hich are

monopolies, the rate of return shall by determinedb ' existing la» s, which in no case

shall exceed twelve percentuni (12°. â).

lu case ofa project requirinña franchise or license to operate. the running PSP shall

aiitoinatically be granted by the RIUNlC'l PAL ITY ûie franchise or license of pemiit to

opcrate and iiiaintaiii the facility, includiiig the collection of tolls, fees, rental s, and otlier

charges in accoidance with the schedules stipulated in the approi ed PPP conlract. In

casea IV Coiiipany is forrned. the franchise, concession or license shall be automatically

gFûllted tO theJ \' Company Upon thesigiiing of the IV .4greement by the klunicipal

klayoi purstiant to the autliority given by the Sangguniang Bayan. the franchise.
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in)

concession or license is dceined awarded tothewinning PSP, incase ofa contractual J\'.

or the JV Company. The original franchise period as stipulated in the contract agreemcnt

may be exlended, as may be authorized by the M UNICIPALIJ Y, provided that the total

franchise period shall not excced fi fry (50)y ears.

The MUNICIPALITY shall have theophon toform or allow the formation ofa special

purpose vehicle or single-purpose project company toimpleincnt the PPP projcct as may

be appropriate under thechosen PPP kfodaiity.

In participating in PPPs, the MUNICIP AL1TO’way, subject to Sections 1.6. 17, 18, 19

arid 20 of the 199.1 LGC, exercise police power, perform devolved powers, apply and

6•nerote resources, expropriate and reclassify and provide zoning regulations.

n) The MUX ICIPALITY shall prescribe and impose Procurement Ethics to be followed by

ttie MU NICIPALITY and all bidders based on the principles of honesty, integrin,.

probity, dll6ence, fairness, trust, respect and consistency for all PSPs and bidders.

O) Ina JV or appropriate modality, the co-ventures or parties toa JV shail contribute money,

capital, services. personnel, assets including equipment land. intellectual property or

anytiiinp of value, ora combination of any or all of tiie foregoing to the J\’ arrangeiiient.

The contribution of the M UN lCI PALITY shall be subject to third party independent

valuation. Further.

(›i)

( ’i)

(i) The h4utiicipality may allocatea portion of its lntenial Revenue Allotment. real

property tax, development fund, regular funds. proceeds from theutilization anti

development of its national wealth, Special Education Fund when theIV project

is education-related, Calamity Fund when the JV project is cnJaiiiih' or

reconstruction-related, and special funds, ii appropriate. as its contribution or

share in the JV activity. These may be actual or current fluids, or future or

inonctized value of these ñmds oftheMUNICIPALITY

The MUNICIPALITY may contTaCt a loan, avail of Official Development

Assistance, secure grants, issue bonds, debentures, securities, collateraJs, and

notes the proceeds of which can be earmarked fort!ie IV activity.

(iii) On the part of the MUNICIPALITY, i»aJdinon tothe foregoing conmbutions, it

way alsu cxtent goodwill, free cop, granta ffnnchise. concession, \isiit?uct,

right-of-way, equity, subsidy or guar;uitee, provide cost-sharing and credit

enhancement mechanisms, exercise police power, give tax incentii es or tax

holidays, perfonn devolved powers, expropriate and reclassi fy and enact or

integrate zoning ordinances.

(iv) The h4UNlC[PAL1TY shall be a minority equity or shareholder while the PSP

slial1 be majority equity or shareholder, except in the case w'lierc fifb,' per cent

(50%) of tire outstanding capital stock or contribution is ovmed oriiiade bi the

MIJNICIPALITY. A reasonable percentage of the equity to be pro 'ided by ilie

PSP should come from its own resources and not borrowed.

(v) Notwitlistanrfing having onlya minority sl\arc or equity, tlte \› ritten consent of

thu kIUN1ClPALITY may he obtained, based en the J\’A. prior to an}’

di 'csdnM ofany' asset or facility, dissolution, transfer or sale of share or cquig

on thepart of the PSP, purchases or transactions be\’onJ prescribed thresholds, oi

other activities which may affect the rights and stake in the Project of the

haUN IC“I PAL ITS".

Any cost ov oidance or substantial savint,s that will be made by the

K4UNIC1PALQTY because of and directly attributable to the J\' activity rnay be

factored in the computation of the respective shares of the MUX ICIPAL 1.1\ and

fire PSP
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(A) For the utilization and development of natural resources located iv ithin its

jurisdiction. the MUNICIPALITS' shall be entitled to an equiiable share xvh›ch

may come intheform ofa portion of the benefits, revenues and profits thercof

The share of each JV party shall be set as fi xed or detenninable percent cs or

values either based on an oi'erall or across-the-board assignment of contributions.

revenues, profits. losses, risks and functions; or on specific assignment of

contributions and functions to each JV party. proxided that the acreed

percentage share is maintained and that joint governance is ensured where the

M UN ICIPALITY shall have representation in the governing, stricture based on

proportionate share at the minimum.

(ix) Subject to the tcrms of the coinpetitive selection process and agreement of the

parties, the h'lUN1Cl PALITY may be cnotled to a share greater that its

contribution or equity.

Each party shall be entitled to div idends. profits, income and revenue and will

bear the con esponding risk, losses and obligations in proportion to its share.

either base on gross oi' net revenues or income. unless the parties agree that die

M UNIClPALfTY will havea greater share in the dividends, profits, income and

revenues and/or bear lower risk and percentage loss than what it contnbutes to

the IV ‹rangement.

for as loiig as the MUNICIPALITY is involved in tire J\' undertaking, the PSP

shall not sell/transfer its interest iii the JV Company without the express »'ritten

consent of the MUNlCIPALITY.

(xii) The share or equity of the Mai ci rALlTñ’ intheaiTangemcnt iiiay be advanced

in full or in part by the PSP where thePSP shall be paid from thefuture revenues

due theMUNICIPALITY either by set-off or actual payment.

Tlic JV activity may, subject to the terms of the competitive selection process.

include the divestment, disposition or transfer of ownership of the J\’actin ity.

cqiiity, asset or yiojeCt to the PSP or JV partner. The divestment or disposition

may take place at the cnd of the JV period or be fore dic term ends

Piocureinent made by theM UNJClPALITY rising public fiinds shall be subject to the

GPRA andits Revised Implementing Rules and Regulanons Procurement iiiade b\ the

PSP using private funds shall not be covered by said statute.

The revenues, funds, expenditures and contributions of the lxlUNlCIPALITS arenot

exempt from and it examination by the CO/\. Rev enucs, funds, expendriures and

contributions of the PSP may be subjected tO zUdit bya private auditing firm.

r) Any subsidy. guarantee. equity or contingent liability assumed or given by the

MUNICIPALITY must be reflected, disclosed and iecot,nizcd in the annual

appropriations of the M UN ICIPALITY.

SECTION 12. Goveiaiinent-to-Govcmment Joint PPP Undertakinès — The k4LlNlClPAL1 TY, fry

inutual agreeiiient ina Goveninieiit-to-Govemnient arrangement with otlier local goveniincnts, national

gOV CfTllTltllt aÿel4CiCS, ÿOVL1T1F12e1l t-0\VT10d £lfld COntfOlled cOrpOratiOnS. gr vePnment instrtt nenta]t tjps ;qyd

poveminent corporate entities, iiiay iinpleinent l°PP Projects for projects located ivithin the

b'lUNlC1 PAL lTY s territory or those project that will benefit the MU NIC I PAL ITD‘ and its constituants

even ifthe project site is outsiJc the MUNICIPALlTY’s lerritory, provided. that the collaborallng or

p‹u1z1ci govcn\ nent «nnly tointl}' uiidcrtaJ‹cs \yidi the k1U NIMIPA LITY dcc e|ecjtqn ot” tt\e PSP usi\¿ jj\g

appro|›i”iatc PPP h'loJalig'.



CHAPTER3. PPPPROCEDURES

SECTION 13.PPPProcedures — The following procedures shah apply:

a) For BOT Univ vm iants, the MLiNlCI PALITY must comply with the procedure set forth

in Republic Act No. 6957 asamended by RA No. 7718 and its Implementing Rules and

Regulations.

For Management aid Service Contracts where M UNICIPALITY funds will be used the

X4UNICIPALITY shall comply with Republic Act No 9184 or the Government

Procurement Refonn Act and its Implementing Rules and Regulations.

c) For Concessions, Leases or Affennage, and Management and Service Contracts u here

public funds arc not used to procure die services of the contractor or consultant,

compehnve selection, limited negotiations, competitive negotiations or competitiie

challenges as defincd herein may be utilized to select the PSP

d) Foi Joint Ventures, RcIiabilitate-Transfer, Rehabilitale-Lesse-and-Transfer and

Rehabilitate-Transfer-and-Operate, coinpctitive selecóon, liniited negohations or

competitive c!iallenge as defined herein may be utilized to select the PSP / IV partner

e) For Divestinent of Disposition ofa property. COA Circular No. 89-296 (Janu ' 27.

1989) shail be applicable

For the Divestiture ofa subsidiary or corporation incorporated by the lvlunicipal under

Corporatization, tlic sale inoy be pursued viaa public offering or tlii ougha public auction

or other relevant schemes under COA Circular No. 89-296 (January 27. 1989)

g) If the MUNICIPALITY opts to sclecta PSP using either Competitive Selection or

Competitive Cliailent,e, the lvlUNlCI PALITY in the Competitive Selection and

Conipetitive3 Negotiations, and the PSP in the Competitive Challenge approach. must

prepaie and submita Feasibility or Project Study. The costs of prepann6the Feasibilih

or Project Study may he reimhursed by ü1c \vinning PSP to the i'vtUNtFfP.'\LIT1’”

UE DER THE Competitive Selcction mode.

h) All recorrunendations of the PPP Selection Committee shall be subinitied to the

kliinicipa[ X4ayor forthe consideration and approx al.

i) All PPP contracts must he signed by the Municipal Mayor w ith pnor aud›orizal1oi\ b} like

SangguMazig Bay an.

j) During the consideration of the draft PPP Contract by theS aiiJigtuiiang Bay an. die PPP

Project Contract, accountability mechanics built into the PPP arrangement, the benefits

and costs of the PPP Project among other relevant matters. must be explained in the

session opeii to tire public.

k) Alter the signing of the PPP Contract by the I'v1unicipai klayor, the PPP-SC through its

Chairperson. shall issue the Notice of Award todiePSP.

SEC4’ION U. PPP Selection Committee —

a) there is hereby createda PPP Selection Committee orPPP-SC forpurposes of selectinga

PSU for ;i specific PPP Project. The PPP-SC', to be constituted and convened by the

X'lunicipal Nlayor, shall be composed ofthefollowing:

(i) Cliairperson — Municipal Legal Officer:

(i i) Sccrelaiy — Municipal Planning and Developiiient Oflicer;

(iii) the municipal Procureiiient Officer;

(iv) ’Hie I\'luiiicipal Budget Officer;and

(v) (One(I) representative from and selected by. the Sangguniang Bayan designaied

in an iippropriate resolution: and



(vi) Two (2) representatives front and chosen by the accredited civil socieh' groups.

people's and non-governmental organizations who are members oftheh'lunicipal

Development Council

A quorum ofthePPP-SC shall be composed ofa simple majority of all voting members.

The Chairperson shall vote rn case ofa tie.

The PPP-SC, with the approval of the Mayor, may invite provisional non- i oting

ineiiibers from the nanonai government agencies, regulatory agcncies. h ational

Economic Development Authority, Department of interior and Local Government.

private sector. to observe in the proceedings of the PPP-SC A support staff or technical

\vorki‹ib g‹-oup may also he consflhiled composed of ei1\pIoyees and personnelo T the

iVlun icipality

b) The PPP-SC shall be responsible for aI1 aspects of the pre-selection and selection

processes. including among others, the preparation of the Feasibility Study.

selection/tender dociiincnts; determination of the minimum designs, performance

standards/ specifcntions, economic parameters and reasonable rate of return or

tanIf-settin6 mechanism appropriate to the PPP Modality, draflinh or evaluation of

the PPP contract; publication of die invitation to apply for the eligibili9' and submit

proposals or comparative proposals; define the eligibility requirements. appropriate ronn

and amount of proposal securities, and schedules of the selection and challenge

processes; pre-qualification of prospective PSPs, bidders or challengers; contract of

pre-selection conferences and issuance of supplemental notices; interpretation of the

rules regarding the selection process, the conduct of the selechon or challenge

process, evalnation of the legal. financial and technical aspects of the proposals:

resolution of disputes behveen PSPs and cliallensers, the appeals mechanisms; and

recommendation fortheacceptance of the proposal and/or for the award ofthecontract.

SECTION 15.Competitive Selection -

a) The Competitive Selechoii procedure shail consists of the follo›vinp steps: adverIisemc@

issuance of instructions and tender documents, pre-bid conference, eligibility screen ink

of prospective bidders, receipt and opening of bids, posting of proposal securities.

evaluahon of bids post-qualification, and award ofcontract

b) The municipal N'layor shall approve the tender documents and the droP PPP Contract

before they are issued to the prospective PS Ps/ bidders

c) The MNI C lPAL reserves the right not to proceed with tlic bidding. evaluation of bids

oi' as arding of contract notwithstanding advertisement.

SECTION 16.Limited Negotiations — Wliete the Procince/Municipality —

a) Fails to identify an eligi ble PSP for a desired PPP activiq when there is only one

qiialifieJ bidder after subjecting the sane toa competitive selection or bidding. or

b) Consideis a project or activity either through competitive selection or coinpetitiie

challenge where an indispensable or integral component thereof has already been

subjected toa coivipetitive proves by the appropriate adrninistrntive agency. povcmmcnt

instruiiientality or government-owned and ctintrolled corporation which t,i› es the

PSP/oflicera i'ested and exclusii'e right over that component w ithout which the pPP

Pioject cannot be implemented asenxisioned.

c) In any case. the h4t IN 1C’1PAl.ITY reserves the right not to proceed willi the negotiation.

or to disconniiue the same, ifone has tiiken placv.

SLC I ION 17. Competitive Negotiations For concession arrangements. lea.ses or

afi’ennat,e, and in;inageiiient and sei vice contracts where public funds arenot used toprocure Ilie scre ices

of the conlracloi or consultant. the AlU NIC I PALIJ Y. invites qualified PSPs toenter into negotiations lor

a I*l*P [mo.lect. unless there is only one qualified offer or wi Hiu unique specialization, infoniiinp all the

QU0lI ilcd US PS that there is Mtire fit an one offet or and simultaneous negotiations are being contlucted and



that the PPP contract shall be awarded tothePSP which offers the best combination of quality and price

based on the feasibility or project study prepared by the J'vIU NIC I PALITY. Prior io the start of the

negotiations with the idcntified PS Ps, the RIUNICJPAL shall nollfy the public of the process. Th•

MUNICIPAL is not bound toaccept any offer or to awmd thecontract nosyitlistanding the inv ilnnon for

negotiation.

SECTION 18. Competitive Challenge — The Competitive Challenge process shall be dii ided

into the three (3) Stages, described as:

a) Stage One/Unsolicited Proposal — The steps are.

(i) A PSP submits an unsolicited proposal accompanied bya Feasibility or Project Study

anda draft PPP Contract to the MUNICIPALITY fora projected PPP Project.

(ii) The PPP-SC s1ia11 makea detennination of the completeness of the unsolicited

proposal, the eligibility of the PSP, the necessity for the proposed project. the

consistency of the terns of the draft PPP contract with this Ordinance. and the

appropriateness of t!ie proposed PPP modality

(iii)Upon completion of the initial evaluation, the A4iuiicipal Major. upon

recommendation of the PPP-SC, shall either issue an acceptance or non-acceptance

of the pioposal for purposes of detailed negotiations Upon theissuance of the

certificate of acceptaiice, the PSP is iy.to /ñc/o conferred original proponent status

and no other proposal for the same project way be subjected to the coinpctiti e

challenge process.

(iv) If there aie more than onc unsolicited proposal submitted for the same PPP Project,

the II ay or, upon therecommendation of the PPP-SC, may reject all proposals and

pursue competitive selection, or choose arid accept the unsolicited proposal that is

complete and provides the greater advantage and benefits to the community and

revenues to the i'vIUNICI PA CITY.

b) Stage Two/Detailed Negotiations — The steps are

(i) The parties shall negotiate and agree on the ienns and conditions of the PPP Protect

concerning its technical and financial aspects.

(ii) Once negotiations are successful, the parties shail issuea joint certification stating

that an Agreement has been reached and specifyins the eligibili9' of the PSP and the

technical and financiai aspects of the Project as agreed upon.

(iii)d lie issiiance of the certification commences theactivities for the solicitation for the

comparative proposals.

(iv) however. should negotiations not i'esult to an agreement not acceptable to both

parties, the MUNIC1PALITY shall have the option to reject the proposal b5'

in forming the PSP in writing stating the grounds for rejecnon and thereafter may

accepta ncw proposal from other PS Ps, decide to pursue the proposed activity

through other PPP J'vlodal ities or subject Ihe PPP Project toa Competitive Selection

c) Stuge Three/Competitive or Sn'iss Challenge Proper — The steps are

(i) The PPP-SC shall prepare the tender documents. The eligibility criteria used in

detcnnininp the eligibility of the private sector entity shall be the smne aslli‹ase stated

in the lender documents. Proprietary infonnation sliail, however, be respected arid

protected, and treated with confidentiality' As such, it slial1 not fomi part of the

tender and refuted docuincnts

(li) *LllD AlliijlC iÇûl J'vlayor slioll approve all tender documents includmg thedrafi contract

befoic the publication of’the invitation for comparative proposals.

(i ii)I lie PPP-SC shaft publish the invitation for the comparaiiv'e proposait



(iv) The PSP or Original Proponent shall post the proposal security at the date of tire first

day of thy publication of tire invitation for comparative proposals in the amount and

form stated in the tender documents.

(v) In the evaluation of proposals, the best offer shail be determined to include the

"6'nal proposal of the PSP. Ifthe 1'vfUNICI PA CITY determines that an offer made

bya comparative PSP or challenger otiier than the negotiated terms with orininal

proponent is superior or more advantageous tothe MUN UI PALITY’ than the original

proposal. the PSP who submitted the original proposal shall be given the ri¿clit to

itiatch such superior or more advantageous oifer. Should no matcl•'•s er be

received fromI lie Original Proponent withina stated pcnod. thePPP Project shall be

a›^'arded to the comperanve PSP or challenger subrnining the most ad 'antageous

proposal. If a matching offer is received within the prescribed period. the PPP

Project shall be awarded to the original proponent lfno coiiiparative proposal is

received by the MUNICOPACITY, thePPP Project shall be immediately awarded to

theorigina! proponent

(vi) The MUNlCIPALITY shall have ther'6ht not to consider or process the unsolicited

proposal or not to pursue with, or to award thePPP project even after the submission

ofa coinparative proposal or matching offer. if there be any

SECTION 19.Schedules and Timelines — The Municipal Mayor, through an Executive order.

iipon the recorrNnendation of the PPP-SC, shall have theauthority to adopt and prescribe the appropriate

schedules and timeline for each PSP selection process: provided, that the periods are reasonable and will

not undennine fi ee competition, transparency and accountability. In the absence of such executive order.

the PPP-SC may fixsaid schedules and timeline.

SECTION 20.PPPContract —

a) Tlie principai PPP Contract shall describe the PPP Project. the rights, functions.

obligations and responsibilities of and risks assumed by each of the contracting party.

dispute mechanisms and all other provisions enumerated under Section5 (x) hereof.

b) The other ancillary contracts may include insurance contracts: loan agreements: bonds:

6"<antee ‹arrmigeinents; equityarr*'6e'T1ents, operations and inaiiitenance contracts. and

engineering. procurement and construction (EPC) contracts.

c) The municipal Mayor sliail not proceed w itli the award and signing of the contract if

there are material deviations liom the parameters and terms and conditions settorth in the

proposal/tender documents that tend to increase the fuiancial exposure, liabilities and

risks of the MUNICIPALITY or any factors that would cause disadvantage to

goveniment and any deviation that will cause prejudice to losing PSPs.

d) Any amendment toa PPP Contract, which if effected will not violate the policy on

competition and fairness and does notmaterially affect the substance of the PPP C“ontract

a fler award and signing of contract shall undergo approvalby the Slunicipai Mayor with

prior authorization by theS aiigsu•'ang Bayan. Non-compliance with the correspondiiiti

approval process stated render the amendment null and void.

CHAPTER4.REGU cAT1ON AND CONTRACT NL¥NAGEM ENT

SEC'TION2 t. PPP Regulatory Authoric\' -

a) There shall bc createda PPP Regulatory Authority (PPP-RA). to be constituted by the

h'lnn icipal klayoi, composed ofthefollowing:

(i) C Ha'r•rson The Mayor or tire Municipal Administrator, if so dcsignated by the

(ii) \'ice-Cliairpei son — A member of the Sangbuniang Bayan to be chosen by

Sangguniaii iiia resolution for thai purpose,

(iii)X liinicipsl Legal Officer;

(it) The h Inti ig.\J Ti casurer: and



(v) The 1\'fun icipai Engineer.

b) For projects covered by government-to-Government joint PPP uiideriakings. the

collatiorating or pm4ner goveniment entity shall have one (1) representative in tire PPP-

RA, provided, that such representative shall oniy sit in meenngs of thePPP-RR. or

portions thereof, and havea v'ote only on matters directly affecting the PPP pro.i•i

covered by such joint PPP undertaking. For this purpose, governilient-to-Government

joint PPP undertakings means such mutual •sreeinent entered into bj the

bJUNMCIPALITY with other local governments, national Government agencies.

gov emment-owned- and COntTolled corporations. government instruirenlalities and

sovemiiient corporate entities. for the iliipleirentation of PPP projects that will benefit

the MUNICIPALITY and its community ex'en if the project site is outside the

MUNICIPALITY’s territory.

c) The PPP-RA may appointa contract manager fora PPP project depending on the PPP

contract value, complexity and associated risks, The contract manager shall hate the

necessary management skills mid technical knowledge of thegoods, sem'ices or w ords to

be pro›'ided under the PPP contract. Tlie PPP-RA shall determine the manner and source

of payment forthecontract man;iger’s compensation. Provided that ifa regular employee

of theM UNICIPALI’£Y shall not receivc additional compensation forsuch appointment.

The contract manager shall havea vote on matters directly affecting the PPP pro ject that

hc/she is managing.

d) A qiiorinn of the PPP-RA shall be composed ofa simple majority of all voting members.

A support staff or technical working group may also be constituted composed of

employees and personnel of the MUNICIPALITY.

e) The PPP- tA with the approi'ai of the lvlunicipN 1'vlay or may invite third party experts to

attend the meetings to act as advisory and obscrvcrs Such third party experts iiiay

represent national government•sencies, regulatory agencies,N EDA, thePPP Center. the

DILG, private sector, non-governmental organizations and civic groups.

SECTION 22.Man‹late — Tlie PPP-RA shall be tasked with performing contract management

functions, such as partnership management (i.e., corporate governance, communication and iii formation

sharing and dispute resolution ), performance or service deliv ery management (i e., risk management and

perfonnance management). and contract administration (i e.. vailation management. contract maintenance

and financial adininisoation), for all PPP arrangements entered into by the b4UNICIPALITS' \side me m

these. the PPP-RA shall be responsible for settiI1h £tnd monitoring the tariff, and adrninisteriiig the subsidy'

pursuant to die PPP contract.

CHAPTER 5.ACCOtINTABILITY, INFORMATION, EDUCATION AND TIONITO RING

SECTION 23.Code ofConduct — Before commencing fiieir functions, each memberoI the

PPP-SC arid PPP-RA andthecontract manager shall signa C'ode of Conduct which shall Guide each

irieirber in the perforrriance of their duties as such. Such Code ofConduct shall requirc each member to

anong otlicrs:

a) Act at all times in accordance with relevant legislations and ret,ulatioii s:

b) Act at all times \viIJl fidelity, honest. Weyny andin die best interests of lI›c

hlUNTClPALIT\‘ and its constituents;

c) Recognizc t)ie public's right to access the information in accordance with law:

d) Not misuse fiis or lier position and privilèges ofa ineinbcr of thv PPP-S€ and PPI°-R \.

svlietlier or not siicli will prejudice the interest ot‘the public. the PSP, or any third person:

e) Io take the unnost care in ensuring reasonable protection ofi the records of each PPP

project, mid to not disclose ariy confidential and proprietary information to persons

without a iiced to kiiow such information. or in violation of any non-disclosure

i equirements under law or contract.
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Cary outhisorherduties with the skill and care expccied froma person of knoi‹'ledyue

and experience, and to exercise prudent judgement;

g) Forthwith report to the appropriate authorities any act of negligence, kaud, comiption.

inlSuSB °*6 vemnient fiinds, failure or refusal to perform duties, or any other act which

may constitutea criiiie or offense, or which is prejudicial lo the public interest, in the

selection of the PSP and implementation ofa PPP contract;

h) Foitlnvit!i declare any personal or business interest that he or she. or any of his or her

relatrres within the fourth degree of affinity or consanguinity. way have inany business

ofa PSP, inwhich case, the official or representative shall no longer bea iiieinber of the

PPP-SC andPPI°-RA;

i) Forthwith declare any conflict of interest, insofar as the PPP Project concerted Hiat he or

she iiiay have or will have, in which case, the official or representative shall not lousier be

a member ofthePPP-SC andPPP-RA;

j) Not vote or act ina particular way on any matter in consideration ifany offer, proiiiise.

gift or present, froma member offire public, government.a political pt'. social group

ornon-governmental organization, or any stakeholder or potential stakeholder;

k) Not receive any gift oi anything else of value which is or may be viewed as aimed at

iii fluencins r directing his or her vote or actions; and

1) To disclose immediately to tiie PPP-SC or PPP-R\ asthecase iiiay be. any ancirpted

iitduceinent that may be construed as aimed at in fluencin¿u or directing li is or her acts as

mem her of the PPP-SC andPPP-RA.

SECTION 24.Disciplinary Action —V rotation of this Code andtheCode ofContract insof+ as

tlic elective officials are concerned sliail constitutea ground fordisciplinary action or amount toloss of

confidence under the 1991 LGC and relevant laws. and witii regards local appointive officials. such

violation shall render them administratively liable. Officials may atso be rendered criminally liable under

applicable laws and ordinances. Repiesentatives of the PSP shall be held liable for damages, offenses and

criiiies depending on thenature of their participation and involvement inthe unlaivful acl or omission.

SECTION 25.Liability — The M UNIC1PA CITY andits officials, in undertaking ;i PPP project.

selectinga PSP and impleiiientinga PPP contract shall not be exempt fioiii liability for death or injum Io

persons or damage toproperty.

SECTION 26.Social Accountability — The RIUNICIPA UTI’ shall en sure. pi oinote. and

eliitiinate atI obstacles to social accountability and allow the enhance constructiie engagement or mid

benveen citizens sroups, acadeine, consumers, rate-pay••* 6eneral public, local Government units,

national government agencies, regulatory agencies. and PSP.

SECTION 27.Transparency and Right to Informafion — The PHP Contract feasibil in,' or

project studies, bidding documents, tenns of reference, results of the PSP selection process, Code of

Conduct, Contract Manageiiient Manual, iiiinutes of the post-award conference. PPP-R›\. and PPP-RA-

MC, and other relcvant documents and instniinents shall be made available to the public upon request

made ingood faith and for laivfiiI purpose.

SLCTION 28. Monitorinp and Goveniance Audit Prograiii - The h'I UNIClP.AL ITI’, in order tt›

ensiire transparency and nccountabilily. slinll encourat,e civil socicty orpanizutions. people's aud non-

gOV0£Ttlâltllt0l orgaHixation And ClVIC orparlizalions tO eSl;jbli Sta a P P P inollitorinp. e :,}] uaț ion pd

governance aiidit body funcnonally and fiscally independent from the lvlL*NlCIP AL l T5" and ‹othcr

goveniincnt insiitulîons.

C I IAP3'ER 6. FINAL PROF'ISION

SECTION 20.Im}y!emcnting Rules While lhis Code and tl›e pro\‘isions hereof arc already

operaticc upon ltte Cudc's cfTcctivity. the Mayor may issue the appropriate and reIe\ ant rules and

i c¿tilalicns \fi\ IIe |›iuj›er implclncr\latiun of dcc Code urits yrovisiuns. including the issuancc ct mic ant



inccl\nI\isn1s to insure coinpctition, manuals, guidelincs, sample contracts and hid documents, PPP

indexes and cun1paratoi°s, aJ\d pcrfonnance scorecards.

SECTION30.Venue ofRelated Actions — All actions, cases or controversies arising out of or

incident toa proposal, bidding, sclection, negotiation and contract itself, including its implementation or

regulation, shall be filed only and exclusively in the Courts of Taytay, Rizal.

SECTION 31.Application of Other PPP laws and Regulations — Whenexerrelcvant and

appropriate as detennined by the klayor and in the absence ofa specific provision to the contrary upon

recommendation of the PPP-SC and PPP-RA, theprovision of Republic Act No G957 as amended by

R.A. No 7718 or the BOT Law, R.A 9184 or theGovernment Procurement Reform Act, Executive

Order No. 3.0.1 (26 July, 1987). Commission on Audit Circular No. 89-296 (January 27. 19890, and their

applicable rules and regulations. and the Joint Yenture Guidelines adopted by t)ie Nahonal Economic

Development Authority shall apply ina suppletory manner.

SECTION 32.Separability Clause - If, for any reason. any section or provision of this Code or

any part thereof, or the application of such section. provision or portion is declared invalid or

unconstitutional. the remainder thereof shall not be affected by such declaration.

SECTION 33.Repealing Clause - Allordinances and resolutions or parts thereof inconsistent

with the provisions of this Code arehereby repealed or modified accordingly.

SECTION 3J.Effectivity — This Code take effect fifteen( 15) days after its posting in h›o

conspicuous places within the MUNICIPALITY

ENACTED this 15* day of October 2019 at the Session hall of the New Municipal

Building of the Municipality of Ta ay, Rizal.

I H EREB\ CERTIFY, tothecorrectness ofI lie foregoing Ordinancc which was duly enacted by

the Sangguiiimig Bayan ofTaytay on second reading on October 15. 2019 and ivns passed on thi rd and

final reading on October 15, 2019 during the 15* Regular Session held on the 15' day of October, 20.19.

ATTESTED AND CERTIFIED TO BE DULY

ADOPTED BY HER HONOR

OrlwonrcNe SsNcswfz7ñ

HON. uiciici ar vNDO

MunicipaJ Vice yor Presiding Olficcr


